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extrajudiciel sworn statement that the commender of ome of thae prisonar of
war transports told him that the Ruseians hed heéen sentensed to death by &
ecurt-martial for committing scte againet German soldiers (R 96; P-Ex 174 7.3),

Ths acoused both tostified and st:ted in en axtrajudinial aworn state— .
ment that the firet time he was ordered to duty with thie detail he zsked the :
l;ad.ﬁntaaxt why the Husslans wers not exscuted whoere they had been sentenced, |
whereupon the lioutenant shouted at him that it was nons of his Lusincss, and
that he had been picked by the camp comeander who hed ordersd thas anyone
who refusod or showod woakness would bo puniehed in the seme menner (5 96;
256; P-Ix 174 pe 2)4

“he accused further testified that the inmatoe corpac bearers were only
in the room (apparently the exscution room) & moment to got tha Yody, and aft-
er the corpse wee removed, ths door was closed, It was impossible for n
memoer of this deteil to identify anyone in the "rifleman's shauber (R 159).
Two of the accused and two othor witnesses save corroborating teatimony that
fron the room in which the helght geuse was locatad it weg inpossille te
ldentify & person standing in the "rifleman's shamber", The 811t in tho
well was too small, smaller than indisatad in Prosecution's Bxnibit F-12, and
the "riflenan's chanber" wes not lighted (R 61, 77, 117, 118, 1756, 189, 182,
228, 224).
| Sggigian':_rx of Evidenca: The Oourt w:se warranted from the ovidenee in
its findings of guilty. The mcoused failed to meet his burden of going
forwerd with the evidence to show that he moted under the immedints coms
pulsion of superior ordera to any degree; that the executions were lagal;
that he did not know or, 2a a reasonably prudent porson, would not have known
that the exocutions were illegel, in accordance with the principlaslnat forth
in pertinent authorities discuseed in Ssction ¥, post, The sentence is
net muw‘.

Petitions: Mo Petitions for Review nor Petitions for Clemeney wore
filad.

Heocosmendetion: Thet the findinge and sentenoce be approvead,



















cffcotod and the mumber thereofs I% wis apparemt to them that the enbive
operation was contrary
Under such

i0lly aceepbed standards of human conduct,

mstances 1t is all the moro anpropriate that the burdan
va mé@ fﬁnﬁm to pe forward with the cviderce o cstablish thut the
s, in generel or in marticular wore justifiable.

Thus 1t appears (1) that the K1linge folloring administrative
determiration of guilt wero illogal; (2) that the defense @iled +o mesh
its burden of going forwprd with the evidenge to sstablish that sush
killings wore lepal; and (3) that nonmo of the accused bellewed they were
lagal.

ras  The acoused acught to Justify their actions by

offering evidence to shew that they were acting in compliance with "supcriar

ordora." Complisnce with suporlor orders doss not constitute a deferso to
the charge of having camitied a wer erime (Trisl of Henry Wirs, LOth
Congresa, 2nd Sess., Hnu.?a- of Representatives, Fx. Doc. No. 23, vage 81_2;
Voluma II; Sixth Tdition, Ovpproheim, "Internatioml law", paragraph 253,
m’g? U533 Llandovery Castle Cags, 16 -"Lljlariuan Juurrﬂl_ of Internatioral '
Lawy page 708; United Statos ve Thomas, opinion DIVWO, Decenber 19153
Uni'bnd States v, Klein, et al. (Bndamar Marder Faatnrg,r Gaua} oninion

DaWGHC, February 19!1!5; and French “epublie v. Wagner, ot al., Court of

eal - (Mrance), July 19L6), This rule is followed in Anglo=<imerican
mm&m {meheu ve Harmony, 13 Hawe 115, and Mamal for Courts-
Yertial, U, S. Army", 1928, paragraph 1:8). :
Compliancs srith superlor orders may, undor cortain elreumstanoces, he
conzidered in mitigation of punishmont. Enwamr:tan accused who snoks
relict on such groumds assumes the burden of establishing (a) that he
raceiyed an order frem # superior dircoting that he comait the wrongful
oty (b) that he did not know ory as 8 reasombly prudont norson, would
not hawe mewn that the nct which he mas directed to perform was 111sgal
er Mﬂbﬂﬁ' to urdversally aceonbed standards of human eonduet, and (e)
that he asted, at lesst to some oxbont, undor immedizte commilaions
Wﬂﬁ siblafactorily cstablished thesc rlementa, the amount to which his
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santenon ghould be mitdgated deperds upon 'hhu character and extent of the
fmmeddato ﬁmm under which he anrtad. (Ema London Aercement of
B Auguat :ﬂlﬁ,ﬂommg Frgaacuhiun and Punistment of Major War Criminnls
of tha ﬁnrabwn dxig; T 27-10, War Departmant, Ue 84 Army, "2nles of Land
Warfarst, Fﬁﬁ'ﬁﬂph‘ 3115-1,.[.'{11{1::59 llos 1y 15 Ngvember 19Ll; Oppenhedim,
BIntermtionl LawM, supra, and the Llandovery Castle Casa cited therein;
Whamal for sz*ba-’ﬂiirtiﬂ.l", supras "Heport to the Pregident of Unlted
Btatps®, 7 Junc 1945, by Mr. Justics Jagksen, U, 8. Chief Counsel for the
Prosteution of Axis Criminality; Extrmc'b_fm Soekbels! "The Lr Terror of
Our Enomigs", found in footnote, page 53, MK1itary Occupation and the
Rulss of the Taw", by Brnst Fraenkel; Unitod States wo Pury, et als,
upinimn-lhﬁ‘ipfﬂ,'snptmhe'r 19453 Unitied States ve Thomas, supraj United
Eﬂtaﬁ'v, ‘Beck, ot 1l., opinion DJINWG, Decrmher l?hé_} Und tod St&tnﬂ"r-
Brekery ot ale (Flossemburs ﬂnn_q;:mtr‘i;ftiﬂn Camp Casgr), qr:ninim:l DR 5 May
151&'?;'1}-:11'&-&& States ve 8troop, ot 2ls (Supcrier ﬂrdnm_ﬂaﬁn} » oninion
DAV, September 19473 and United States v zu Waldeck, of al., supra).
VI. CONCLUSIONS+

1. It ig recommended that the findings and the sanbences bo approved.

2« lopal Forms Nos. 13 2nd 16 to accomplish this result are attached
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